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IN THE SUPERIOR COURT OF FULTON COUNTY
BUSINESS CASE DIVISION
STATE OF GEORGIA
AINEALEM "ALEX" GIDEWON
and AG ENTERTAINMENT, INC.
Plaintiffs,

)
)
)
)

)
)

v.

MICl·IAEL GIDEWON, 990 BRADY
AVENUE, LLC, and RONALD F.
JACOBS,
Defendants.

Civil Action File No. 2016CV270971

)
)
)
)
)
)

ORDER ON DEFENDANTS' SECOND MOTION FOR SUMMARY JUDGMENT
This matter is before the Court on Defendants 990 Brady A venue, LLC ("990 Brady")
and Ronald F. Jacobs' ("Jacobs") (collectively, the "990 Defendants") Second Motion for
Summary Judgment. Upon consideration of the motions, briefs and oral arguments, the Court
finds as follows:
I.

UNDISPUTED FACTS

Plaintiffs Alex Gidewon and AG Entertainment ("Plaintiffs") operate an Atlanta
nightclub, Compound, which is located primarily at 1008 Brady Avenue. Compound's VIP
section and parking lot are located on an adjacent lot located at 990 Brady A venue. 990 Brady
owns the 990 Brady Avenue property (the "Property"); Jacobs is a member of990 Brady.
On June 10,2009, The Gidewons Property Holdings, Inc. ("GPH"), owned by Defendant
Michael Gidewon, entered into a Standard Commercial/Industrial Lease Agreement (the
"Lease") with 990 Brady to rent the Property. The Lease gave GPH, as Tenant, a purchase
option and required monthly payments of non-refundable earnest money. According to the terms
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of the Lease, the Property could be used "for any zone conforming use by Tenant and any other
possible Sub-Tenants and related activities."

The Lease also allows GPB to assign the Lease,

sublet the Property, or permit any other party to use the Property without prior written consent of
990 Brady. The Lease does not name or otherwise allude to Alex Gidewon, AG Entertainment,
or Compound.

The Lease was extended through five Amendments.

On January 31, 2016, 990

Brady and GPH entered into a Termination Agreement which terminated the Lease effective
February 1, 2016 and stated that "neither party shall have any further obligations

or liability to

the other thereunder."
After the Lease was terminated, Alex Gidewon requested that Jacobs allow him to enter
the Property and remove what he described as his personal belongings.

The property included

speakers, chandeliers, couches, LED lights, club lights, padded walls, a marble bar top, and a tent
used in connection with Compound's VIP section located at the Property. Jacobs refused to
allow Alex Gidewon to remove the furniture and fixtures from the Property.

Shortly after,

Michael Gidewon used a key to enter the Property and removed the furniture and fixtures.
Michael Gidewon testified that he then moved the property to Halo Lounge, a nightclub which
he has an ownership interest in. Jacobs testified that he was not involved in removing the

furniture and fixtures and only became aware that Michael Gidewon removed the property after
it was already moved.
Plaintiffs asserted six claims against 990 Defendants: (1) third party beneficiary of 990
lease; (2) fraudulent misrepresentation; (3) detrimental reliance; (4) conversion; (5) foreclosure
of liens; and (6) expenses of litigation. On June 24, 2016, the Court granted summary judgment
to 990 Defendants on the third party beneficiary claim but denied summary judgment on the
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remaining claims because "discovery had not yet completed."

990 Defendants now seek

summary judgment on the remaining claims.
By the Court's January 10, 2017 Order on Pending Discovery Issues,

I

Plaintiffs were

aUowed to submit supplemental briefing on 990 Defendants' Second Motion for Summary
Judgment following by February 20, 2017.

Plaintiffs filed a supplemental brief on February 21,

but it does not contain ally new evidence in support of their claims asserted against 990
Defendants.

II.

STANDARD

Summary Judgment should be granted when the movant shows "that there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a matter of
law." O.C.G.A. § 9-11-56(c). "A defendant may do this by showing the court the documents,
affidavits, depositions and other evidence in the record reveal that there is no evidence sufficient
to create ajury issue on at least one essential element of plaintiffs case." Cowart v. Widener,
287 Ga. 622, 623-24 (2010); Scarborough v. Hallam, 240 Ga. App. 829,829 (1999). "If there is
no evidence sufficient to create a genuine issue as to any essential element of plaintiff s claim,
that claim tumbles like a house of cards." Id.
To avoid summary judgment, "an adverse party may not rest upon the mere allegations or
denials of his pleading, but his response, by affidavits or as otherwise provided in this Code
section, must set forth specific facts showing that there is a genuine issue for trial." O.C.G.A. §
9-11-56( e). "Supporting and opposing affidavits shall be made on personal knowledge" and
"shall set forth such facts as would be admissible in evidence." ld. The Court views the
I The Order required Selam Mengstab to be deposed by January 20,2017. The deposition took place February 14,
2017. The Order also required Michael Gidewon to provide Plaintiffs with his username and password so that
Plaintiffs may access a computer, which they stated was currently in their control. However, now Plaintiffs state
they were unable to inspect the computers because of a dispute concerning the location of the computers.
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evidence in the light most favorable to the nonmoving party. Morgan v. Barnes, 221 Ga. App.
653, 654 (1996). "[M]ere speculation, conjecture, or possibility [are] insufficient to preclude
summary judgment." State v. Rozier, 288 Ga. 767, 768 (2011).

III.

LEGAL ANALYSIS

A. FRAUDULENT MISREPRESENTATION
"In order to prove fraud, the plaintiff must establish five elements: (1) a false
representation by a defendant; (2) scienter; (3) intention to induce the plaintiff to act or refrain
from acting; (4) justifiable reliance by plaintiff; and (5) damage to plaintiff. Sun Nurseries, Inc.
v.

Lake Erma, LLC, 316 Ga. App. 832, 835-36 (2012) (quoting Summit Automotive Group v.

Clark, 298 Ga. App. 875, 880(3) (2009)). "It is well settled that a general allegation of fraud ...
amounts to nothing - it is necessary that the complainant show, by specifications, wherein the
fraud consists." R. W Holdco, Inc. v. Johnson, 267 Ga. App. 859,866 (2004). The
circumstances constituting fraud must be pled with particularity and at least should designate
occasions on which affirmative misstatements were made and by whom and in what way they
were acted upon. See Diversified Holding Corp. v. Clayton Mcl.endon, Inc., 120 Ga. App. 455,
456 (1969). "Conclusory statements which allege improper representation ... must be followed
by supporting facts ... ;' Moultrie v. Atlanta Fed. Savings & Loan Assoc., 148 Ga. App. 650, 653
(1979).
Plaintiffs have failed to sufficiently allege a fraudulent misrepresentation claim against
Defendants. Plaintiffs have not put forth any evidence conceming Jacobs' alleged
misrepresentations conceming the payment of February's rent and a lease extension, including
the time, content, or frequency by which these alleged misrepresentations were made. Alex
Gidewon himself testified that Jacobs did not make any statements to Alex directly but that Alex
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had heard of Jacobs' alleged demands for payments through one of Alex's employees. Further,
Defendants have submitted an affidavit from DeWayne Martin ("Martin") who stated he was
present on the night when certain alleged misrepresentations

took place. Martin testified that

Michael Gidewon was the party who demanded $60,000 from Alex Gidewon in order to turn on
the power to Compound.

Defendants further submitted deposition testimony from Michael

Gidewon who stated he requested the $60,000 in cash and the payment did not have anything to
do with a lease extension or February rent. Plaintiffs' reliance on conjecture or speculation that
Jacobs' made any misrepresentations concerning the payment of February's rent and a lease
extension is insufficient to establish a genuine issue of material fact. Defendants' Motion for
Summary Judgment on the fraud claim against them is GRANTED.
B. DETRIMENTAL RELIANCE

Plaintiffs' second count against Defendants is for detrimental reliance under O.C.G.A. §
13-3-44. O.C.G.A. § 13-3-44(a) provides "[a] promise which the promisor should reasonably
expect to induce action or forbearance on the part of the promisee or a third person and which
does induce such action or forbearance is binding if injustice can be avoided only be
enforcement of the promise." An essential element of a claim of promissory estoppel is that the
defendant made certain promises to the plaintiff. See Mooney v. Mooney, 245 Ga. App. 780, 783
(2000). "A promise is a manifestation of an intention to act or refrain from acting in a specified
way, so made as to justify a promisee in understanding that a commitment has been made."
DPLM, LId. v. JR. Harvey Co., 241 Ga. App. 219, 221 (1999). Estoppel does not apply to
vague, indefinite promises. See Mooney, 245 Ga. App. at 783.
Plaintiffs' have failed to sufficiently allege a detrimental reliance/promissory estoppel
claim against Defendants. Like with the fraudulent misrepresentation claim, Plaintiffs have not
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submitted any evidence of a promise made to Plaintiffs by Defendants. Alex Gidewon's
testimony, at most, establishes Michael Gidewon had told one of Alex Gidewou's employees
that Jacobs was requiring Alex Gidewon to pay February's rent and make a payment to extend
the Lease. This is a vague and indefinite promise and hearsay and cannot support a detrimental
reliance claim. As such, Defendants' Motion for Summary Judgment on the detrimental reliance
claim is GRANTED.

C. CONVERSION
Plaintiffs assert a conversion claim against Defendants under O. C. G .A. § 51-10-1,

which

provides "[t]he owner of personalty is entitled to its possession. Any deprivation of such
possession is a tort for which an action lies." To establish a prima facie case for conversion, the
plaintiff must show "title to the property [in the plaintiff], possession by the defendant, demand
for possession, and refusal to surrender the property, or an actual conversion prior to the filing of
the suit." Habel v. Tavormina, 266 Ga. App. 613, 615 (2003) (citations omitted),
There is not sufficient evidence to establish a genuine issue of material fact as to the
conversion claim against 990 Defendants. Plaintiffs claim 990 Brady and Jacobs converted their
property located inside Compound's VIP lounge after the lease was terminated by refusing to
return the property to Plaintiffs. However, as previously determined by the Court, Plaintiffs
were not the legal tenants of the Property and were not third party beneficiaries of the Lease.
When the Lease was terminated, the evidence establishes that Michael Gidewon, the legal tenant
of the Property, entered the Property and removed the furniture and fixtures to Halo Lounge, a
different nightclub which he had an ownership interest. Further, Alex Gidewon testified that he
bas seen the property on social media at the Halo Lounge. As there is no evidence to establish a
genuine issue of material fact as to whether 990 Defendants deprived Plaintiffs of property they
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were allegedly entitled to possess, summary judgment is GRANTED as to the conversion claim
against 990 Defendants.

D. FORECLOSURE OF LIENS
As with the conversion claim, there is no evidence to support Plaintiffs' claim for
foreclosure of liens against the 990 Defendants. Therefore, 990 Defendants' Motion for
Summary Judgment is GRANTED as to all claims against them.

SO ORDERED this __

1_ day of March, 2017.
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